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The science of criminology is comprised of tﬁgpries from many

different perspectives, including sociology, psychology,
economics, law and others; these theories are clegsified in many
different ways. This paper will use the example of histeric
standards of justice in Canadian Aboxiginal societies to explain
one of the fundamental acknowledgements of sociological theories
of deviance: that the defini;}6n of crime "varies by sogial
location" (Hagan,1991:1), in terms of both time and space. This
"social construction of crime" (Hagan,1991:21) consists not only
of the end result (de%}d@d crime), but also of the component
forces from 12;4de and og;dlde a society which result in that
defiﬂ}fion. This issue will be examined from a cqpffict
perspective, in which the definitions of uq,ééeptable behaviour
vary according to whether or not the definition "is in the
interests of the ru;)ﬁé class" (Jackson and Griffiths,1991: 12).
This macrotheoretical, stﬁgpfural look at crime and deviance
focuses "on the way society is orgipkzed and its effect on
behaviour" (Williams and McShane,1988:4,6).

A truly accurate study of Aboriginal societies is made
impossibly cogp(éx by three main factors. First, Canada's
original inhabitants were not, and are not, a homgg;néus group,
but "many peoglég, cultures and languages in many regions"; any
attempt to generalize their cultures is bound to fail because of
over-siﬁglification, and also runs the risk of stere yéing
(Hamilton and Sinclair,1991:29.) Second, the only record of

Aboriginal cultures for the time 35;6re the arrival of Europeans
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in North America is o history in the form of stories and
legends. Those stories and legends may or may not have been
passed dguﬁ/through the generations accurately, and may or may
not shed light on the spe ic details which are needed for a
complete picture of life in the pre-cont t societies. This
particular problem has been exacerbated by e,sf/government
policies aimed at eli éting Native languages, and thus the
vital ?E;{/hlstories (Hamilton and Sinclair,1991:18). Finally, it
is only in very recerit years that attempts to study the cultures
of Canadian First Nations peoples have admitted to, and tried to
negate, the effects of Eurospﬁf;ic attitudes on the part of the
reseaﬁ9ﬁgrs (Hamilton and Sinclair,1991:23). It can be argued
that some recent researchers (for example, Far yrnowat) have
gone full circle from the over-critical view that Aboriginal
cultures were inesszr to European, to the view that Aboriginal
cultures were moral pure societies until tainted by the
Egpégean presence. In consequence of this, there is an enormous
amount of misls;dfgé information in the libraries and classrooms

of the country regarding the past and current lives of First

Nations peoples. As the 1988 Aboriginal Justidé;égguiry of

Manitoba pointed out: 3 ﬁyéfggw,wgmoe & 4;,4u77aa/}j:;iéa}k:
Until we realize that [Aboriginal people] are not { 77

simply "primz5t6; versions of us" but a people with a .
d

highly develtped, formal, complex and wholly foreign
set of cultgzé% imperatives, we will continue to
misinterpret their acts, misperceive their problems,
and th impose mistaken and potentially harmful
"ree;dgzs" (Hamilton and Sinclair,1991:36).

Despite these problems, somelﬁgpmﬁg attributes of what were
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considered accgptigiz.and unacceptable atti;néﬁi/and be@gyioﬂfg,

the consgqugppci/;f those behaviours deemed unacceptable, and the
pggoégg;s of development and continuity of those norms can be
found.

Hamilton and Sinclair (1991:22) delineate a fundamental
difference in the phi{gﬁdﬁﬁ?és directing European and Aboriginal

justice systems: ~)§é?4”2 ercillint ot 47/‘/ /oecao,gn>f;?%zo4{.
- 7

The emphasis tin”ﬁurqpnaﬁfgased justice systems] is qﬁ(/
the punishment of the deviant as a means of making that
person conform, or as a means of protecting other

members of iety. The purpose of a justice system in
an Abor}gfﬁi;ésociety is to restore theoggaee/gzd
equilibrium within the community, and to reconcile the
accused with his or her own conscience and with the
individual or family who has been wggngea.

Any system of justice will obviously reflect the ;khféglof the

qylfﬁ?e in which it is developed and used. Dr. Clare/BriﬁE, a

Mohawk psychiatrist, has categorized "at least {B/dfizlnct
Aboriginal cultural ethics" under the general headings of
"conflict ggppfgﬁsion", "prqjeéi?gn of conflict", and
"humiliating gypef;;o" (quoted in Hamilton and Sinclair,1991:31).
Dr. Brant considers the ﬁ;;hfé/;f non-interference" to be one of
the most 1mgg;téﬁ¥ rules in conflict suppression in Aboriginal
societies; in "discouraging coercion of any kind, whether it be
physical, verbal or psycpp&ﬁﬁf&al", it is often interpreted by
Europeans as perm{gg&ﬁgﬁess. Another ethic which Dr. Brant deems
lmpo;tigs in a historic context, and prgg;nmsfié in current
ré;igignhhips with the dominant society is the "exercise of
emotional re aint", which can result in occasional exp}g;&eﬂE/r
of violence. A difference in cultural ethics which Hamilton and
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Sinclair (1991) find particularly trogpleﬁgg; is that:

/

the European concept of 'gui;;yfﬁgz guilty' runs counter
to most Aboriginal philosophy, so mu so that Aboriginal

iy societies have no words for 'gu v ox *hneot ty' in

ﬁp yytheir languages because they have not developed these

v

3( conceptslig,213

‘ Uﬁ iAJ¢<JIn all North American Aboriginal societies,.s;defg/;ave always
v :

W A
Y
¢@ 5 played a vital role in maintaining cq;bufii norms, and thus

P

sta rds of justice (Hamilton and Sinclair,199}:19,20)., An / C;

important basis of those norms is the belief in the hg;iaff& Aﬁ4p

nature of a person's being; the belief that ”the_podyf/fhe mind
and the spirit" must all be taken into accggnt wZ?n assessing an
indivggnufg/gﬁysical and mental state\\__13l//;:1s(;olistic
perspective applies not only to lndivl s, but also to the
wgi;ﬂ/fﬁ general. Whereas Christian tradition teaches of man's
right of dqfigiaﬂ/bver the world, Aboriginal cultures stress
varying degrees of near-qugl&tf/between humans and animals:
"Ojibway thought believes that man ...is the least important
egﬁ}by/fg’creation" (Hamilton and Sinclair,1991:21), and in the
— Fheedon ¥ /71,/://?: y ol ey Har X

southern Yukon, "Es;aﬁig/ﬁumans and animals had to share the
world, their first task was to lpafﬁ/;;w to get along together
and how to respect each other's gguef‘/(Crui k,1991:45).

A common way of assessing the egyeffzy of a particular form of

deviance in Aboriginal society seems to be a judgement as to

whether or not there was a tg;eaf/;; the community at large. The

Igpkf/;::ognlzed two types of deviance, "pr e wrongs" and
"public EE}negi;/
Z ; Z v » . 1/( 4 //’ AO /Q
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Pxr e wrongs became public crimes in Inuit culture
when the behaviours involved were perceived by the
community as constituting a threat to the welfare or
survival of the’gtﬂﬁgtat large. (Cavan, guoted in

Hagan,1991:3).
ﬁgzdé;/is one of the acts th?t Europeans generally consider a
consengns/gzime, one thaéﬁafiﬁwgl ‘agree is a crime. In
Aboriginal cultures, though, that was not elyayS/the case. There

seems to be a correlation between the seg;:tfy of living
conditions of a particg}af’E;;up and the sevg;ity’ﬁ? sanctions
against any person who might tg;nafi;‘the security of that group:
to the Inuit, who lived in conditions that Europeans usually
considered unsq;yivéigle, infantTET;:/;r abandonment of the sick
or elderly was not considered a crime in times of fooq/gharfége.
The hunter was the most VE;pabTE/ﬁembez of the family or tribe,
and thus was the last to iggzvi/iﬂowat,1951:171). Even when both
European and Aboriginal societies viewed a person's death as
m er,rit was viewed and tisgted/in different ways:

In Europe ngdi;/was an offence against the state;

among Indians it was an offence against the £ y of

the victim. European law demanded the murderer's life

as attomement to the state; Indian custom made his
1i forfeit to his victim's family. In Europe, the

state appreh ed the murderer; among Indians it was
the fami s obligation do so. [In Indian cultures,]
the obligation of bl for blood could be commuted
into a payment of valuable goods by the murderers own
kin-folk to the relatives of his victim (quoted in
Hamilton and Sinclair,1991:27).
Death in other forms was often viewed differently as well:
"Suicide is not lawful in our eyes but as it comes to the People
it is a great, and a very Eg;oféj/;acrifice" (Mowat,1951:172).
Slaves in tribes such as the El;ngtf/could be clubbed to death
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merely as a Q£5915} oflgzz;z or wealth, and anyone from outside
the tribe who threat.ﬂéé/:;eit trading or hunting areas could be
killed at will(Schwatka,1887:39.)

For most crimes, in most tribes, pug}nﬂﬁ:;; was agreed upon by
the community at large. Although the system appeared to many non-
natives as being togglti/z;formal, the pattern of sanctions was
in fact consistent wa;hfﬁ/; tribe, being passed from one

gene;affgg/to the next by the elders. As long as group su;vaEEI

was not threatened, the sanctions were "usually T}}é/fg,severity"

o

(Hagan,1991:3). "Behaviour was regulated by oiiﬁgpksﬁ} shame and
compensation for the victim's loss, even if only symbolic
compeniggioﬁ/;ere possible." (Hamilton and Sinclair,1991:51).
Concepts of prixgte/E;;perty varied w;ﬂeff/;ﬁong the various
tribes. The Inuit's view of Egpff/;;; that "If someone took
something which did not belong to him, it was assumed that he

must be in Q};e/ﬁ::;’and that he would reg}tdi/zz quietly

whenever he could do so." (Hagan,1991:3). To the Tlingit,
accueg;atfgg of material goods was a sign of‘ypaff;/and power
much as it is in Europgaﬂfsg;ed cultures. In contrast to
Europeans, though, giving that wealth away at po;lafégés was a
g}gﬁ/;;/éower as well. As a result of these and other Native

traditions, property crimes appear to have‘Bgnﬂ/f;re (Jackson and

if . ; /”é /
Griffiths,1991:23). - gxll? J
Hamilton and Sinclair (1991:1 note that/ﬁNozth Amer ican
i (
Aboriginal societies were gzpamfé/cultures that adapted

constantly to meet changing cifggmsfsﬁces". With the arrival of
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new trading pafgpefgfrThis was accomplished pgrtic?(;rly througﬁ

méi;iqéggz "fur-trade society developed its own marriage rite,

& c‘(,,éw(‘ 2L (/

marriage a la facgp/dﬁ/;éys, which combined both Indian and
Euro marriage customs" (Hamilton and 8inclair,1991:57). These

marriages not only enhaggnd/f;éde, but also, because of inter-
family allgg}aﬁég;, prevented much !;p&iﬂg; between the two races
on the Canadian frgpbféfi(uewman,1985:202—204).

In the’yofzg;est, the Hudson's Bay Company brought the first
enforced non-nativg/}aﬁE: though the Natives were not initially

the ei}ne/g;rget of those laws:

"In 1815, the HBC issued its own‘ggnﬂi/;;de that
defined as illegal a restricted range of offences,
clearly indicating that the company was interested
in enforcing laws only when the offences involved

threats to their monopoly of the fur trade. ...
Actual crime was sald to have been ¢ o

(Jackson and Griffiths,1991:23)
As the numbers of Europeans increased, and the Natives became
more and more a m129p4f§/zn their own land, the laws of the
European majority were inc;pafiggz;(used against the Natives,

enforced by the North West Mounted Police, and friction between
the groups lntggafffzg. The police spared no expiﬁ;:/when they
deemed it necessary "to make it ugg}sf;;;bly clear [to the
Natives] that the land was no longer theirs alone", and that
"whit n's law, not the traditional justice ... would prevail"

o
(Moyl&z$8). The year-long search qnd subsequent trials of the

-
Inuit men Stggisfg; and Ulg}zﬁf/;;r the murder of two priests in
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~ 1915 is a classic example of c}Lovrta( ternalism, with no
eror, or undey«tﬁding of, the native culture. An act

which was considered self defence by the Inuit men, who were

f}art{of being murdered by the priests, was consideredyde‘x/

by the Canadian justice system (Moyles,1989).
The differences in cultural norms and concepts of justice
between Canadian Aboriginal societies and the dominant European-

based society continue to cause mwlmisinterpretations, and

discrimwpractices at all levels of the Mstem. The
"social cWon of crime" is significant in a}n&l’(ct

perspective of Canadian society because of its message that only
the interests of the dominant segment of society are to be

cons}dd‘rhe resWand renewal of Aboriginal values may

' be the turning point in altering that concept, allowing different

cultures to have dlffMtice systems in the/fuba(
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